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NATIONAL REFERRAL HEALTH FACILITIES 
BILL, 2015

A Bill for

AN ACT of Parliament to provide for the operation and management of national referral health facilities assigned to the national government under the distribution of health functions between the national government and the county governments in Sections 23 and 28 of Part One of the Fourth Schedule to the Constitution

ENACTED by the Parliament of Kenya, as follows―

	

	
PART I – PRELIMINARY

	

	1. This Act may be cited as the national referral health facilities Act, 2015.


	Short title

	2. The Act shall come into operation on the 21st day after the date the President assents to it


	Commencement

	3. In this Act, unless the context otherwise requires–

“Cabinet Secretary” means the Cabinet Secretary for Ministry of Health. 

“disease” refers to any physical or mental condition that causes pain, dysfunction, distress, social problems and/or death to the person afflicted and/or similar problems for those in contact with the person. 

“national referral health facilities” are all clinics, dispensaries, maternities, health centres, primary hospitals, secondary hospitals, and tertiary hospitals (otherwise classified as Level 2, Level 3, Level 4, Level 5, and Level 6 health facilities), owned and/or operated by the national government, and which together form the nationwide infrastructure for the national referral health system,.

“national referral health system” is the network of referral healthcare facilities structured in a step-wise manner to ensure optimum utilisation of limited health resources so that complicated cases are referred to a higher level, or horizontally to where certain limited facilities and expertise exist, and less complicated cases are referred to a lower level or, horizontally, to a facility of the same level.

“referral” is a process in which a health worker at one level of the health system, having insufficient resources (drugs, equipment, skills) to manage a clinical condition, seeks the assistance of a better or differently resourced facility at the same or higher level to assist in, or take over the management of, the client’s case.

“emergency treatment” refers to necessary immediate health care that shall  be administered to prevent death or worsening of a medical situation.

“e-Health” means the combined use of electronic communication and information technology in the health sector

“health” refers to a state of complete physical, mental and social well-being and not merely the absence of disease or infirmity.

“health care professional” includes any person who has received professional training and has attained necessary qualifications to provide services in the health care sector and as per his or her designated profession.

“health care services” means the prevention, management or alleviation of disease, illness, injury, and other physical and mental impairments in individuals, delivered by health care professionals through the health care system’s routine health services, or its emergency health services.

“health care workers” means employees of a health facility, including both health care professionals and those who do not themselves contribute directly to the provision of health care but offer support or semi-skilled services within a health facility.

“health facility” means the whole or part of a public or private institution, building or place, whether for profit or not, that is operated or designed to provide inpatient or outpatient treatment, diagnostic or therapeutic interventions, nursing, rehabilitative, palliative, convalescent, preventative or other health service.

“health system” means the mechanism to deliver quality health care services to all people, whenever and wherever they are needed.


	Interpretation.

	4. The object and purpose of this Act is:
a. To provide for and to give effect to the provisions of Section 23 Part 1 of the Fourth Schedule to the Constitution as read with Articles 6(3), 62(1)(b), 62(2)(b), on the operation and management of national referral health facilities by the national government. 
b. To modernise and strengthen the national health referral system to accord with a human rights approach to the provision of healthcare required by the Constitution.
c. To seek the most effective and efficient and cost effective ways of providing health care for citizens at a referral level that they will find satisfactory.
d. To create an effective referral mechanism as the key element in the delivery of health care where all care required cannot be obtained at any single facility.
e. To decongest the referral system by supporting county governments to develop modern primary health care facilities, to supplement the national referral health facilities,and encourage caretakers to seek care first at the primary level and then be referred, if necessary, to a higher level of care within the referral system.
f. To improve access of patients and healthcare providers to varied applications and services; 
g. To provide support to patients, healthcare providers and communities; 
h. To facilitate linkages among individuals and groups, places and knowledge; 
i. To contribute to effective administration/management of the very limited but critical health-related resources; 
j. To establish a good network of various levels of national referral health facilities which will increase the efficiency of the health system by maximizing the appropriate use of limited healthcare resources;
k. To strengthen peripheral health facilities and improve the decision making capacity of professionals at the lower level of the referral network;
l. To create opportunities for balanced distribution of limited funds, equpment, supplies, services and professionals nationally, while at the same time improving the effectiveness of the health system; 
m. To promote cooperation among primary, secondary and tertiary levels of care; 
n. To have effective mechanisms for the early detection of chronic diseases such as cancer since the right to health imposes on the State the duty to ensure equitable access to required health care irrespective of the patient’s class;
o. To monitor the functioning of the national referral health system at all levels, having regard to both efficiency and standards of performance;
p. To develop and endure compliance on professional standards on registration and licensing of individuals in the health sector.
q. To coordinate development of standards for quality health service delivery and quality of care within an agreed national framework through participation from stakeholders including professional associations while facilitating compliance through regulatory bodies.
r. To provide for accreditation of health services.
s. To coordinate health and medical services during disasters and emergencies; and
t. To establish the National Health Service Commission in line with the recommendations in Section 4.15 of the “Report of the Parliamentary Select Committee on the Review of the Constitution on The Reviewed Harmonized Draft Constitution.”

	Object and purpose of the Act.

	
PART II - NATIONAL REFERRAL HEALTH SYSTEM

	

	5.  (1) The national healthcare referral system is structured in a step-wise manner so that complicated cases are referred to a higher level, or horizontally to where certain limited facilities and expertise exist, and less complicated cases are referred to a lower level or, horizontally, to a facility of the same level. The structure of the national referral system consists of:

(a) Primary/Community = Level 1 (entry point or initiating facility)

(b) Dispensaries = Level 2 referral

(c) Health centres = Level 3 referral

(d) Primary hospitals = Level 4 referral

(e) Secondary hospitals = Level 5 referral

(f) Tertiary hospitals = Level 6 referral

(2) Against this background and because of the need for standardization so as to ensure that certain procedures, practices and regulations are adhered to, the national government shall develop the necessary policies, guidelines and procedures that will contribute to the achievement of a comprehensive healthcare system while maintaining a good quality of service delivery across the country, and without regard to county boundaries. This allows for patients in County A to be referred, seamlessly to County B because of the national referral protocol

(3) The Cabinet Secretary for health can equip and graduate any lower level referral facility to the next higher level referral facility, up to Level 6 referral facility, to address specific requirements.

	Structure of the national healthcare referral system

	
PART III –FUNCTIONS OF EACH LEVEL OF THE NATIONAL REFERRAL HEALTH FACILITIES

	

	6. They are the lowest level national referral health facility, and the first point of contact with patients who cannot be attended to by primary healthcare providers. They are staffed by enrolled nurses, public health technicians, and dressers (medical assistants). The enrolled nurses provide antenatal care and treatment for simple medical problems during pregnancy such as anaemia, and occasionally conduct normal deliveries. Enrolled nurses also provide basic outpatient curative care for the general population.


	Dispensaries
(Level 2)

	7. Health centres are staffed by midwives or nurses, clinical officers, and occasionally by doctors. They provide a wider range of services, such as basic curative and preventive services for adults and children, as well as reproductive health services. They also provide minor surgical services such as incision and drainage. They augment their service coverage with outreach services, and refer severe and complicated conditions to the appropriate level, such as the district hospital.


	Health Centres (Level 3)

	8. (i). Primary hospitals are facilities for clinical care at the sub-county level. Counties shall  have more than one Level 4 health facilities, dictated by population size and other factors on the ground. They usually have the resources to provide comprehensive medical and surgical services. They are managed by medical superintendents. District hospitals are the main co-ordinating and referral centres for the smaller units locally and form an integral part of the district health system. District & Sub-District hospitals provide the following services:
(a) Curative and preventive care and promotion of health of the people in the district;
(b) Quality clinical care by a more skilled and competent staff than those of the health centres and dispensaries;
(c) Treatment techniques such as surgery not available at health centres;
(d) Laboratory and other diagnostic techniques appropriate to the medical, surgical, and outpatient activities of the district hospital;
(e) Inpatient care until the patient can go home or back to the health centre or dispensary;
(f) Training and technical supervision to health centres, as well as resource centre for health centres at each district hospital;
(g) Twenty-four hour services;
(h) The following clinical services:
· Obstetrics and gynaecology;
· Child health;
· Medicine;
· Surgery, including anaesthesia;
(i) Accident and emergency services;
(j) Non-clinical support services;
(k) Referral services;
(l) Contribution to the district-wide information generation, collection planning, implementation and evaluation of health service programmes.


	Primary Hospitals (Level 4)

	9. (i) Secondary hospitals are centres of excellence which provide specialised care including intensive care and life support and specialist consultations. They form a county-wide referral level. Secondary hospitals provide specialized care, involving skills and competence not available at primary hospitals, which makes them the next level of referral after primary hospitals. Their personnel include medical professionals, such as general surgeons, general medical physicians, paediatricians, general and specialized nurses, midwives, and public health staff. Secondary hospitals provide clinical services in the following disciplines:
(a) Medicine;
(b) General surgery and anaesthesia;
(c) Dialysis;
(d) Oncology services;
(e) Paediatrics;
(f) Obstetrics and gynaecology;
(g) Dental services;
(h) Psychiatry;
(i) Accident and emergency services;
(j) Ear, nose and throat;
(k) Ophthalmology;
(l) Dermatology; 
(m) ICU (intensive care unit) and HDU (high dependency unit) services.
(n) Laboratory and diagnostic techniques for referrals from the lower levels of the healthcare system;
(o) Teaching and training for healthcare personnel such as nurses and medical officer interns;
(p) Supervision and monitoring of district hospital activities;
(q) Technical support to primary hospitals such as specific outreach services.


	Secondary Hospitals (Level 5)

	10. (i) Tertiary hospitals are centres of excellence and provide complex healthcare requiring more complex technology and highly skilled personnel. They have a high concentration of resources and are relatively expensive to run. They also support the training of health workers at both pre-service and in-service levels. The national hospitals have the following functions:

(a) Healthcare. The hospitals provide complex curative tertiary care. They also provide preventive care and participate in public health programmes for the local community and the total primary healthcare system. Referrals from the districts and provinces are ultimately received and managed at the hospitals. The hospitals have a specific role in providing information on various health problems and diseases. They provide extra-mural treatment alternatives to hospitalisation, such as day surgery, home care, home hospitalisation and outreach services.

(b) Quality of care. Teaching hospitals provide leadership in setting high clinical standards and treatment protocols. The best quality of care in the country is found at teaching and referral hospitals.

(c) Access to care. Ideally, patients may only have access to tertiary care through the referral system.

(d) Research. With their concentration of resources and personnel, teaching and referral hospitals contribute in providing solutions to local and national health problems through research, as well as contributing to policy formulation.

(e) Teaching and training. Teaching is one of the primary functions of these hospitals. They provide both basic and post-graduate training for health workers.

	Tertiary Hospitals (Level 6)

	
PART IV - PRIMARY HEALTH CARE

	

	11. (1) Primary health care is preventive not curative, and is based on the overlap of mutuality, social justice and equality. As a strategy, primary health care focuses on individual and community strengths (assets) and opportunities for change (needs); maximizes the involvement of the community; includes all relevant sectors but avoids duplication of services; and uses only health technologies that are accessible, acceptable, affordable and appropriate. 

2. Primary health care needs to be delivered close to the people; thus, shall  rely on maximum use of both lay and professional health care practitioners and includes the following eight essential components:

(a) education for the identification and prevention/control of prevailing health challenges;

(b) proper food supplies and nutrition; adequate supply of safe water and basic sanitation;

(c) maternal and child care, including family planning;

(d) immunization against the major infectious diseases;

(e) prevention and control of locally endemic diseases;

(f) appropriate treatment of common diseases using appropriate technology;

(g) promotion of mental, emotional and spiritual health;

(h) provision of basic drugs.

3. The ultimate goal of primary health care is better health for all. Five key elements to achieving that goal, include: 
· reducing exclusion and social disparities in health (universal coverage);
· organizing health services around people's needs and expectations;
· integrating health into all sectors of public policy;
· pursuing collaborative models of policy dialogue; and
· increasing stakeholder participation. 

4. Any patient, examined by county primary healthcare provider or at an emergency care unit, who is deemed to be in need of specialized consultation, specialized treatment, or requires care and procedures that cannot be provided at the said level, shall be referred to the national government’s national referral health facility capable of providing the level of care the patient is in need of.


	Definition of Primary Health Care

	12. County governments shall develop and set up efficient primary healthcare infrastructure, and work for better integration between national referral health facilities, and county-based support and ambulatory care specialist services, which will ensure that the national referral health system attends only to those who need its services and is not overcrowded and overwhelmed by all manner of basic healthcare issues.

	Primary health care facilities

	
PART V –EMERGENCY MEDICAL TREATMENT

	

	13. “Emergency medical condition”  is a condition manifesting itself by acute symptoms of sufficient severity (including severe pain) such that the absence of immediate medical attention could reasonably be expected to result in placing the individual's health [or the health of an unborn child] in serious jeopardy, serious impairment to bodily functions, or serious dysfunction of bodily organs or death.


	Emergency Medical Condition

	14. “Emergency department” a specially equipped and staffed area of the hospital used a significant portion of the time for initial evaluation and treatment of outpatients or inpatient for emergency medical conditions.

	Emergency Department

	
15. (1) Every person has the right to emergency medical treatment and:-

(a) A patient shall receive a medical screening (examination) to determine whether an emergency medical condition (EMC) exists. The participating health facility cannot delay examination and treatment to inquire about methods of payment or insurance coverage, or a patient's citizenship or legal status. The health facility may only start the process of payment inquiry and billing once they have ensured that doing so will not interfere with or otherwise compromise health care condition.

(b) The emergency room (or other better equipped units within the health facility) shall treat an individual with an EMC until the condition is resolved or stabilized and the patient is able to provide self-care following discharge, or if unable, can receive needed continual care. Inpatient care provided shall be at an equal level for all patients, regardless of ability to pay. Health facilities may not discharge a patient prior to stabilization if the patient's insurance is canceled or otherwise discontinues payment as a result of financial inability during the course of treatment.

(c) In case the health facility does not have the capability to treat the condition, the health facility shall make an "appropriate" referral of the patient to another health facility with such capability. This includes a long-term care or rehabilitation facilities for patients unable to provide self-care. Health facilities with specialized capabilities shall accept such transfers and may not discharge a patient until the condition is resolved and the patient is able to provide self-care or is transferred to another facility.

(2) Any medical institution that fails to provide emergency medical treatment while having ability to do so commits an offence and is liable upon conviction to a fine not exceeding Kenya Shillings 1,000,000 or deregistration or both, without prejudice to any other punishment prescribed by law.

(3) Any health worker who fails to provide emergency treatment to a person in need commits an offence and is liable to a fine not exceeding Kenya Shillings 100,000 or two years imprisonments or to both.

	Emergency Medical Treatment

	
PART VI – THE NATIONAL GOVERNMENT MINISTRY RESPONSIBLE FOR HEALTH

	

	16. (1) The Cabinet Secretary responsible for Health shall –
(a) Ensure the development and regular updating of a national health policy and legal framework following the letter and spirit of the Constitution, issue guidelines for its application and promote its implementation at all levels.
(b) Ensure that such national referral health facilities are equitably distributed throughout the country and in each county.
(c) Unsure the national referral health system is grounded in a fundamental respect for human rights and community participation.
(d) Develop and maintain a firm managerial structure based on technical directorates headed by a Director-General of Health.
(e) Ensure the implementation of rights to health specified in the Bill of Rights, and more particularly the right of all to the highest attainable standard of health including reproductive health care and the right to emergency treatment.
(f) Ensure marginalized groups obtain access to services, by ensuring existing resources are shared more equitably across the Republic, so that everyone has access to the same services.
(g) Develop a human rights approach to service delivery ensuring ownership and a clear distinction between the rights and obligations of the clients and those of the service providers.
(h) Expand the network of national referral health facilities through construction and rehabilitation, with a corresponding increase in the number of health workers employed in these facilities.
(i) Ensure, in consultation and collaboration with other arms of government and other stakeholders, that there is stewardship in setting policy guidelines and standards for human food consumption, dietetic services that include basic child nutrition, nutrition security and safety in terms of adequacy levels, acceptable quality and control of micronutrient deficiency diseases and or conditions and mitigation of the effects of hunger on the health of the population.
(j) Offer technical support at all levels of the national referral health system, with emphasis on planning, investment, development and monitoring and evaluation of health services standards and delivery.
(k) Develop and implement measures to promote equitable access to health services to the entire population, with special emphasis on eliminating disparities in realization of the objects of this Act for marginalized areas and disadvantaged populations.
(l) Develop and promote application of norms and standards for the development of human resources for health including affirmative action measures for health workers working in marginalized areas.
(m) Establish an emergency medical treatment fund for emergencies to provide for unforeseen situations calling for supplementary finance.
(n) To enhance effective service delivery by provide policy guidelines for synchronizing national referral health functions of the national government and primary health functions of county governments.
(o) Provide policy guidelines in public-private partnerships for health to enhance private sector investment.

(2) The Cabinet Secretary responsible for Health shall make regulations on any matter where it is necessary or expedient in order - 
(a) to implement any provision of this Act;
(b) to implement within Kenya measures agreed upon within the framework of any treaty, international convention or regional intergovernmental agreement to which Kenya is a party.


	Duties of the Cabinet Secretary responsible for health

	17. There shall hereby be established the office of the Director General of Health


	Office of the Director General of Health

	18.  (1) The Director General of Health shall – 
(a) be the technical advisor on all the matters relating to health within the health sector;
(b) be the technical advisor to the Cabinet Secretary of Health; and
(c) supervise the Directorates within the national government ministry responsible for health.

(2) The Directorates shall be formed by the Cabinet Secretary on based on policy priority areas.
	Functions of the
Director General of Health

	
PART VII - THE NATIONAL HEALTH SERVICE COMMISSION

	

	19. (5)(1) There is hereby established the National Health Service Commission, which shall be a body corporate with perpetual succession and a common seal with power to sue and be sued in its own name and to acquire and alienate property. The Commission shall have the power to—
(a) acquire, hold, charge and dispose off movable and immovable property; and
(b) do or perform all such other things or acts for the proper discharge of its functions under the Constitution and this Act as may lawfully be done or performed by a body corporate.
(c) The commission may delegate any of its function.

(2) The headquarters of the Commission shall be in the capital city, but the Commission shall establish offices in each county.


	Incorporation of the National Health Service Commission

	20.  (1) The Commission shall—
(a) formulate policies to achieve its mandate;
(b) provide strategic direction, leadership and oversight to the secretariat;
(c) ensure that health workers comply with the standards prescribed by the Commission under this Act;
(d) manage the payroll of health workers in its employment;
(e) facilitate career progression and professional development for health workers in its employment, including the appointment of heads of health facilities;
(f) monitor the conduct and performance of health workers in its employment service; and
(g) do all such other things as may be necessary for the effective discharge of its functions and the exercise of its powers.
(h) register health care professionals employed in the national referral system;
(i) recruit and employ health care professionals in the national referral health facilities;
(j) assign health care professionals employed by the Commission for service in the national referral health facilities;
(k) promote and transfer health care professionals;
(l) exercise disciplinary control over health care professionals; and
(m) Terminate the employment of health care professionals working in the national referral health facilities.


(4) The Commission shall also––
(a) review the standards of education and training of persons entering the national referral health system;
(b) review the demand for and the supply of health care professionals; and
(c) advise the national government on matters relating to the medical profession.

(5) The business and affairs of the Commission shall be conducted in accordance with the Second Schedule. 

(6) Except as provided in the Second Schedule, the Commission may regulate its own procedure.

(7) Five members of the Commission shall constitute a quorum for the transaction of any business of the Commission.


	Functions of the Commission

	21. (1) The Commission shall have all powers necessary for the execution of its functions under the Constitution and this Act.

(2) In the performance of its functions and in the exercise of its powers, the Commission—
(a) may inform itself in such manner as it considers appropriate;
(b) may receive written or oral statements from members of the public;
(c) may require the attendance of a person before it or its committee; and 
(d) shall not be bound by the strict rules of evidence.

	Powers of the Commission

	22. In the exercise of the powers or the performance of the functions conferred by this Act, the Commission shall—
(a) strive for the highest standards of professionalism and discipline among the members of the Service;
(b) prevent corruption, and promote and practice transparency and accountability;
(c) comply with the constitutional standards of human rights and fundamental freedoms;
(d) observe the constitutional principles set out under Chapter Thirteen of the Constitution; and
(e) foster and promote relationships with the broader society.


	Standard of service

	23.  (1) The Commission may from time to time establish such committees as may be necessary for the better carrying out of its functions and the exercise of its powers.

(2) Without prejudice to the generality of subsection (1), the committees may deal with issues relating to recruitment, promotion, dispute resolution and discipline of health workers.

(3) The Commission may co-opt into the membership of committees established under subsection (1) any person whose knowledge and skills are necessary for the proper performance of the functions of the Commission.

(4) A person co-opted under subsection (3) may attend the meetings of the committee and participate in its deliberations but shall have no right to vote at the meeting.

(5) In addition to the committees established under subsection (1), the Commission shall constitute a consultative committee on the terms and conditions of service of health workers employed by the Commission. 

(6) The committee constituted under subsection (5) shall consist of—
(f) a chairperson who shall be an experienced health professional appointed by the Commission;  
(g) a member of the Commission;
(h) the Secretary to the Commission;
(i) a representative of the Principal Secretary in the Ministry responsible for health;
(j) a representative of the Principal Secretary in the Ministry responsible for finance;
(k) a representative of the Principal Secretary in the Ministry responsible for public service;
(l) five persons nominated by trade unions representing the interests of health workers; and
(m) a certified public secretary of good professional standing appointed by the Commission, who shall be the secretary and an ex-officio member of the committee.

(7) The chairperson, members and secretary appointed under subsection (6)(g) and (h) shall serve for a term of three years renewable for one further term.

(8) The Commission may make regulations to give further effect to this section.


	Committees of the Commission

	24.  (1) The Commission may create within itself such directorates, divisions or units and appoint thereto such staff in accordance with the Regulations.

(2) Each directorate, division or unit created under subsection (1) shall act in accordance with the mandate approved by the Commission and directives given in writing by the Secretary.


	Units of the Commission

	25.  (1) The business and affairs of the Commission shall be conducted in accordance with the Second Schedule.

(2) Except as provided in the Second Schedule, the Commission may regulate its own procedure.

(3) The Commission may invite any person to attend any of its meetings and to participate in its deliberations, but such a person shall no right to vote at the meeting.


	Conduct of the affairs of the Commission

	26.  In the performance of its functions and the exercise of its powers, the Commission shall be guided by the national values and principles of governance under Article 10 and the values and principles of public service under Article 232 of the Constitution, taking into account the right of every person to the highest attainable standard of health under Article 43 of the Constitution and other provisions of the Bill of Rights.


	Guiding principles

	27. (1) The Commission shall consist of a chairperson and eight other members appointed in accordance with the Constitution and the provisions of this Act.

(2) The chairperson and members of the Commission shall serve on a fulltime basis for a non-renewable term of six years.


	Membership of the Commission

	28. (1) A person shall be qualified for appointment as the chairperson if such person—
(a) holds a degree in health from a university recognized in Kenya;
(b) has knowledge and experience of at least fifteen years as a health professional; and
(c) meets the requirements of Chapter Six of the Constitution.

(2) A person shall be qualified for appointment as a member if such person—

(a) holds a degree from a university recognized in Kenya;

(b) has knowledge and experience of at least ten years in matters relating to any of the following fields—

(i) Health;
(ii) governance;
(iii) management; 
(iv) law; or
(v)  Employment and Labour Relations 

                 (c).Notwithstanding the provisions in sections 28(1)(b) above, the commission
                         Shall consist of two health workers, nominated by the most representative 
                         Doctors and Nurses Trade Unions.

                  (d). meets the requirements of Chapter Six of the Constitution.

(3) In appointing members of the Commission, the President shall ensure that at least two-thirds of the members have experience in health.


	Qualification for appointment of chairperson and members.

	29. A person shall not be qualified for appointment as a chairperson or member if the person—
(a) is a serving member of Parliament or County Assembly;
(b) is a serving member of a governing body of a political party;
(c) is a member of a local authority; or
(d) has been found in accordance with any law to have misused or abused a State office or public office or in any way to have contravened Chapter six of the Constitution.


	Disqualification from membership

	30.  (1) Within fourteen days of the commencement of this Act, or whenever a vacancy arises in the Commission, the President shall by notice in the Gazette declare a vacancy and constitute a selection panel for the purpose of selecting suitable candidates for appointment as the chairperson or member of the Commission.

(2) The selection panel constituted under subsection (1) shall consist of— 
(a) a chairperson not being a public officer appointed by the President;
(b) the Cabinet Secretary in the Ministry responsible for health or his representative;
(c) the Attorney General or his representative;
(d) the Cabinet Secretary in the Ministry responsible for public service or his representative;
(e) one person nominated by the most representative employers organization.
(f) two persons, one man and one woman, nominated by most representative registered trade unions representing the interests of heath workers;
(g) one person nominated by a recognised association of private medical practitioners; and
(h) a prominent health practitioner not serving in Government appointed by the Cabinet Secretary.

(3) A person appointed under subsection (2) (f) shall not be a serving official of the nominating union.

(4) The chairperson shall convene the first meeting of the selection panel within seven days of his or her appointment.

(5) The selection panel shall, within seven days of convening, invite applications from persons who qualify for nomination and appointment as chairperson or member of the Commission by advertisement in at least two daily newspapers of national circulation.

(6) The selection panel shall within seven days of receipt of applications under subsection (5)—
(a) consider the applications to determine their compliance with the provisions of the Constitution and this Act;
(b) shortlist the applicants;
(c) interview the shortlisted applicants; and
(d) submit the names of three qualified applicants for the position of chairperson and thirteen qualified applicants for the position of a member to the President.

(7) The President shall, within seven days of receipt of the names forwarded under subsection (6), nominate one person and eight others for appointment as chairperson and members of the Commission and forward the names to the National Assembly for approval.

(8) The National Assembly shall, within twenty one days of its sitting, consider each nomination received under subsection (7) and approve or reject any of them.

(9) Where the National Assembly approves the nominees, the Speaker of the National Assembly shall, within five days forward the name of the approved applicants to the President for appointment.

(10) The President shall, by notice in the Gazette, appoint the chairperson and members approved by the National Assembly within seven days of receipt of the approved nominees from the Speaker of the National Assembly.

(11) Where the National Assembly rejects any nominee, the Speaker shall within five days communicate its decision to the President and request the President to submit fresh nominations from amongst the persons shortlisted and forwarded by the selection panel under subsection (6).

(12) If the National Assembly rejects any or all of the subsequent nominees submitted by the President for approval under subsection (10), the provisions of subsections (5) and (6) shall apply.

(13) The panel shall stand dissolved upon the appointment of the chairperson and members under subsection (10).

(14) Where the provisions of subsection (11) apply, the panel shall continue to exist but shall stand dissolved upon the requisite appointments being made.

(15) The ministry responsible for public service shall provide secretariat services to the panel.

(16) In nominating or appointing a person as a member of the Commission, the panel and the President shall—
(a) observe the principle of gender equity, ethnic and other diversities of the people of Kenya, and shall ensure equality of opportunity for persons with disabilities; and
(b) take into account the national values and principles set out in Articles 10, 27 and 232 of the Constitution.

(17) Despite the foregoing provisions of this section, the President may by notice in the Gazette, extend the period specified in respect of any matter under this section by a period not exceeding twenty-one days.

(18) Subject to this section, the panel may determine its own procedure.


	Procedure for nominations and appointment

	31. The chairperson, members and the Secretary shall each make and subscribe before the Chief Justice the oath or affirmation set out in the First Schedule.


	Oath of office

	32. (1) The office of the chairperson or member shall become vacant if the holder—
(a) dies;
(b) by a notice in writing addressed to the President resigns from office;
(c) is convicted of a criminal offence and sentenced to a term of imprisonment of not less than six months; or
(d) is removed from office for—
i. serious violation of the Constitution or any other law, including a contravention of Chapter Six of the Constitution;
ii. gross misconduct, whether in the performance of the functions of the office or otherwise;
iii. physical or mental incapacity to perform the functions of the office;
iv. incompetence;
v. bankruptcy; or
vi. any other just cause.

(2) The President shall notify every resignation, vacancy or removal as the case may be in the Gazette within fourteen days of such vacancy.

(3) Where a vacancy occurs in the membership of the Commission under subsection (1), the appointment procedure provided for in section 8 shall, with necessary modifications, apply.

(4) A member appointed under subsection (3) shall serve for a nonrenewable term of six years.

(5) A person desiring the removal of the chairperson or member on any of the grounds specified in subsection (1)(d), may present a petition to the Commission setting out the alleged facts constituting that ground.

(6) The Commission shall, subject to Article 47 of the Constitution, consider the petition, and, if at least two thirds majority of all the members are satisfied that it discloses a ground under subsection (1)—
(a) investigate the matter expeditiously;
(b) consider the facts or any evidence arising out of the investigations under paragraph (a); and
(c) if at least two-thirds majority of all the members, excluding the person under investigation, are satisfied that the allegation is based on facts, report on the facts and make a binding recommendation to the President.

(7) The President shall act in accordance with the recommendation of the Commission under subsection (3) within fourteen days.


	Vacancy

	33. There shall be a Secretary to the Commission who shall be—
(a) appointed by the commission; and
(b) the chief executive officer of the commission.


	Secretary to the Commission

	34. (1) The appointment of the Secretary to the Commission shall be through a competitive recruitment process.

(2) A person shall not qualify for appointment under subsection (1) unless such a person—
(a) is a citizen of Kenya;
(b) holds a degree in health from a recognized university in Kenya;
(c) holds a masters degree from a recognized university in Kenya  in administration and management, public administration, human resource or Health administration or equivalent.
(d) Has had experience in relevant field for a period of not less than (3) three years.
(e) meets the requirements of Chapter Six of the Constitution.


(3) A person appointed as a Secretary under subsection (1) shall be a State officer.

(4) The Secretary shall hold office for a term of five years but shall be eligible for re-appointment for one further term of five years.

(5) The Secretary shall, in the performance of the functions and duties of office, be responsible to the Commission.

(6) The Secretary shall be—
(a) the head of the secretariat;
(b) the accounting officer of the Commission;
(c) the custodian of all records of the Commission; and
(d) responsible for—
(i) executing decisions of the Commission;
(ii) assigning duties to and supervising the staff of the Commission;
(iii) facilitating, coordinating and ensuring the execution of the Commission’s mandate;
(iv) ensuring staff compliance with public ethics and values;
(v) the proper and diligent implementation of Part IV of this Act; and
(vi) the performance of such other duties as may be assigned by the Commission under this Act or any other written law.


	Appointment and duties of the Secretary

	35. (1) The Secretary may only be removed from office by the Commission, in accordance with the terms and conditions of service, for—
(a) inability to perform the functions of the office arising out of physical or mental infirmity;
(b) gross misconduct or misbehavior;
(c) incompetence or neglect of duty;
(d) a violation of the Constitution; or
(e) any other ground that would justify removal from office under the terms and conditions of service.

(2) Before the Secretary is removed under subsection (1), the Secretary shall be given—
(a) sufficient notice of the allegations made against him or her; and
(b) an opportunity to present his or her case against the allegations, either in person or by a legal representative.


	Removal of the Secretary

	36. (1) There shall be a secretariat of the Commission which shall be headed by the Secretary.

(2) In addition to the professional, technical and administrative staff appointed by the Commission, the Government may, upon the request by the Commission, second to the Commission such number of public officers as may be necessary for the purposes of the Commission.

(3) Further to subsection (2), the Commission may second its staff to other national government institutions at the request of those institutions.

(4) A public officer seconded to the Commission shall, during the period of secondment be deemed to be an officer of the Commission and shall be subject only to the direction and control of the Commission. 

(5) The staff of the Commission may be appointed subject to its approved establishment.

(6) The Commission shall ensure that, in the appointment of members of its staff, not more than two thirds of the staff of the Commission shall be of the same gender taking into account of—
(a) persons with disabilities; and
(b) regional and ethnic diversity of the people of Kenya.


	Secretariat and staff of the Commission

	37. (1) The common seal of the Commission shall be kept in such custody as the Commission shall direct and shall not be used except on the order of the Commission.

(2) The common seal of the Commission when affixed to a document and duly authenticated shall be judicially and officially noticed and unless the contrary is proved, any necessary order or authorization of the Commission under this section shall be presumed to have been duly given.


	The common seal of the Commission

	38. Subject to this Act, the Commission may, either generally or in particular case, delegate to any committee or to any member, officer, staff or agent of the Commission the exercise of any of the functions of the Commission under this Act.


	Delegation by the Commission

	39. (1) Proceedings against the Commission shall be deemed to be proceedings against the Government.

(2) Any notice or other processes in respect of legal proceedings under subsection (1) shall be served upon the Secretary to the Commission.


	Legal proceedings against the Commission

	40.  (1) No matter or thing done by the chairperson, a member of the Commission or any officer, employee or agent of the Commission shall, if the matter or thing is done in good faith for executing the functions, powers or duties of the Commission, render the member, officer, employee or agent personally liable to any action, claim or demand whatsoever.

(2) The provisions of subsection (1) shall not relieve the Commission of the liability to pay compensation or damages to any person for any injury suffered by them their property or any of their interests and arising directly or indirectly from the exercise of any power conferred by this Act or by the failure, whether wholly or partially, or from any works.


	Protection from personal liability

	41.  (1) The Commission shall maintain a register of all health workers employed in the national health referral system.

(2) A person shall not be engaged as a health professional in the national referral health service unless such person is registered as such under subsection (1).


	Registration of health workers

	42. The Commission may, subject to the regulations made under this Act, take disciplinary action against any person registered as a health professional under this Act.


	Discipline of health workers

	43.  The Commission shall work with the national government’s ministry responsible for health, and relevant professional bodies and regulatory authorities to ensure the highest professional standards are maintained in the national referral health system.


	Compliance with professional standards

	44. (1)The funds of the Commission shall consist of—
(a) monies appropriated by Parliament for the purposes of the Commission;
(b) grants, gifts, donations or other endowments given to the Commission; 
(c) such monies or assets as may vest in or accrue to the Commission in the course of the exercise of its powers or the performance of its functions under this Act; and
(d) all monies from any other source provided or donated or lent to the Commission.

(2) The receipts, earnings or accruals of the Commission and the balances at the close of each financial year shall not be paid into the Consolidated Fund, but shall be retained for purposes of the Commission under this Act.


	Funds of the Commission

	45. (1) The salaries and allowances payable to, and other terms and conditions of service of the chairperson and members of the Commission shall be determined by the Salaries and Remuneration Commission.

(2) The staff of the Commission recruited by the Commission under this Act shall serve on such terms and conditions as the Commission, in consultation with the Salaries and Remuneration Commission may determine.

(3) The registered health workers recruited by the Commission under this Act shall serve under such terms and conditions as the Committee established under section 27(5) of this Act.

	Remuneration and allowances

	46. (1) Before the commencement of each financial year, the Commission shall cause to be prepared estimates of the revenue and expenditure of the Commission for that year.

(2) The annual estimates shall make provision for all the estimated expenditure of the Commission for the financial year concerned and in particular, shall provide for the —
(a) payment of remuneration in respect of the members and staff of the Commission;
(b) payment of pensions, gratuities and other charges in respect of benefits which are payable out of the funds of the Commission;
(c) maintenance of the buildings and grounds of the Commission;
(d) funding of training, research and development activities of the Commission; and
(e) creation of such funds to meet future or contingent liabilities in respect of benefits, insurance or replacement of buildings or installations, equipment and in respect of such other matters as the Commission may think fit.

(3) The annual estimates shall be approved by the Commission before the commencement of the financial year to which they relate 

(4) The Cabinet Secretary responsible for finance shall present the estimates approved by the Commission under subsection (3) for consideration and approval by the National Assembly.


	Annual estimates.

	47. The financial year of the Commission shall be the period of twelve months commencing on the first of July and ending on the thirtieth of June of the subsequent year.


	Financial year

	48. (1) The Commission shall cause to be kept all proper books and records of account of the income, expenditure, assets and liabilities of the Commission.

(2) Within a period of three months after the end of each financial year, the Commission shall submit to the Auditor-General the accounts of the Commission in respect of that year together with a—
(a) statement of the income and expenditure of the Commission during that year; and
(b) statement of the assets and liabilities of the Commission on the last day of that financial year.

(3) The annual accounts of the Commission shall be prepared, audited and reported upon in accordance with the provisions of Articles 226 and 229 of the Constitution and the Public Audit Act, 2003.


	Accounts and audit

	49. (1) As soon as practicable after the end of each financial year, the Commission shall submit a report to the President and to Parliament, detailing that year’s—
(a) the financial statements of the Commission;
(b) a description of the activities of the Commission;
(c) such other statistical information as the Commission may consider appropriate relating to the Commission’s functions;
(d) any recommendations made to a State department or any person and the action taken;
(e) the impact of the exercise of any of its mandate or function;
(f) any impediments to the achievements of the objects and functions;
(g) the evaluation of the administration of the national referral health facilities; and
(h) any other information relating to its functions that the Commission may consider necessary.

(2) The Commission shall cause the annual report to be published in the Gazette and publicized in such other manner as the Commission may determine.


	Annual report

	50. (1) The Commission shall publish and publicise any important information within its mandate affecting the nation.

(2) A person may request for information in the public interest.

(3) A request for information under subsection (2)—
(a) shall be addressed to the Secretary or such other person as the Commission may for that purpose designate;
(b) may be subject to the payment of a reasonable fee in instances where the Commission incurs an expense in providing the information; and
(c) may be subject to confidentiality requirements of the Commission.

(4) Subject to the provisions of Article 35 of the Constitution and the law relating to freedom of information and data protection, the Commission may decline to give information to an applicant where—
(a) the request is unreasonable in the circumstances;
(b) the information requested is at a deliberative stage by the Commission;
(c) the applicant fails to pay the prescribed fee; or
(d) the applicant fails to satisfy any confidentiality requirements imposed by the Commission.

(5) The right of access to information under Article 35 of the Constitution shall be limited to the nature and extent specified under this section.

(6) Every member and staff of the Commission shall sign a confidentiality agreement.


	Management of information

	51. The Commission shall, in such manner as it considers appropriate, publish a notice for public information specifying—
(a) the location of all its offices; and
(b) its address or addresses, telephone numbers and other means of communication or contact with the Commission.


	Publicity

	52. (1) A person who—
(a) procures or attempts to procure the entry of any name on the register by willfully making or producing or causing to be made or produced, either orally or in writing, any declaration, certificate or representation which the person knows to be false or fraudulent; or
(b) falsely or fraudulently holds himself or herself out to be a registered health professional, commits an offence and is liable on conviction to a fine not exceeding one hundred thousand shillings or to imprisonment for a term not exceeding twelve months, or to both.

(2) A person shall not—
(a) without reasonable justification or other lawful excuse, obstruct or hinder, or threaten a member or staff or agent of the Commission in the course of duty under this Act;
(b) submit false or misleading information; or
(c) make false misrepresentation to or knowingly mislead a member or staff of the Commission acting under this Act.

(3) A person who contravenes subsection (2) commits an offence and is liable on conviction to a fine not exceeding one hundred thousand shillings or to imprisonment for a term not exceeding one year or to both.


	Offences

	53. Any person who─
(a) in connection with an application, by himself or herself for employment, nomination or recommendation for appointment, confirmation in appointment, promotion, deployment or transfer in the national referral health service; or

(b) in connection with any matter upon which it is the duty of the Commission to require information or evidence, or into which it is the duty of the Commission to inquire, willfully gives to the Commission any information which is false or misleading in any material particular, commits an offence and shall on conviction be liable to a fine not exceeding two hundred thousand or to imprisonment for a term not exceeding two years or to both.



	Penalty for giving false information to the Commission

	54. Any person convicted of an offence under this Act for which no penalty is provided shall be liable to a fine of not less than one hundred thousand shillings or to imprisonment for a term not exceeding two years or to both.


	General penalty

	55. A person who is aggrieved by a decision of the Commission under this Act may apply to the Commission for review of that decision.


	Review

	56. (1) The commission may make regulations generally for the better carrying out of its functions and the exercise of its powers under Act and, without prejudice to the generality of the foregoing, may make regulations to provide for—
(a) the appointment, confirmation of appointments, promotion, transfers, discipline, appeals, and removal of staff of the Commission;
(b) anti-discrimination;
(c) affirmative action;
(d) safety equipment;
(e) ethics and anti - corruption;
(f) dealing with conflict of interest;
(g) the form and method of keeping the register and records under this Act;
(h) the conditions of admission to and removal from the register of health workers employed in the national referral system;
(i) management and administration of the function of discipline of those in the national referral heath service;
(j) the manner of compliance with prescribed standards;
(k) guidelines on the qualifications of persons entering the national referral heath service;
(l) administration of career progression and professional development programmes for health workers;
(m) the standards and conditions of professional practice of persons registered under this Act;
(n) the fees payable in respect of registration and any other matter under this Act;
(o) the disposal of fees collected, the authorization of such disbursement as may be necessary, and the management of any funds within the control of the Commission;
(p) operations and procedures of a committee; and
(q) any other matter incidental or ancillary to the discharge of its functions and to the exercise of its powers under this Act.

(2) The Commission—
(a) shall compile and publish a code of regulations which shall apply to all health workers employed in the national referral health system; and
(b) may from time to time modify or amend the code of regulations in such manner as it thinks fit.

(3) Nothing in this Act or any regulation or rules made pursuant to this section shall supersede, lessen or in any way interfere with the powers and functions or professional bodies and state regulatory authorities.


	Regulations

	57.  The Commission shall, within one year of its establishment, develop a code of conduct for its members and staff and health workers in its employment.

	Code of conduct



FIRST SCHEDULE
[Section.]

OATH/AFFIRMATION OF THE OFFICE OF CHAIRPERSON/
MEMBER/SECRETARY

I............................................... having been appointed (the chairperson/member of /Secretary to) the National Health Service Commission under the National Referral Health Facilities and National Health Policy Act, 2015, do swear/ solemnly affirm that I will at all times obey, respect and uphold the Constitution of Kenya and all other laws of the Republic; that I will faithfully and fully, impartially and to the best of my knowledge and ability, discharge the trust, perform the functions and exercise the powers devolving upon me by virtue of this appointment without fear, favour, bias, affection, ill-will or prejudice. (SO HELP ME GOD)

Sworn/Declared by the said ..................................................................................


Before me this .............. day of ..........................................................................


..............................................................
Chief Justice




SECOND SCHEDULE
[Section.]

PROVISIONS RELATING TO THE CONDUCT OF BUSINESS AND AFFAIRS OF THE COMMISSION

1. Meetings

(1) The Commission shall have at least six meetings in every financial year and not more than four months shall lapse between one meeting and the next meeting.
(2) The chairperson may at any time convene a special meeting of the Commission, and shall do so within one month of the receipt by the chairperson of a written request signed by at least two other members.
(3) Unless three quarters of the members otherwise agree, at least seven days’ notice of a meeting shall be given to every member.
(4) The chairperson shall preside over all meetings and in the absence of the Chairperson, by the vice-chairperson and in their absence, by a person elected by the Commission at the meeting for that purpose.

2. Quorum

The quorum of a meeting of the Commission shall be one half of members.

3. Voting

A decision of the Commission shall be by a majority of the members present and voting and in the case of an equality of votes the person presiding at the meeting shall have a second or casting vote.

4. Minutes

Minutes of all meetings shall be kept and entered in records kept for that purpose.

5. Conflict of interest

(1) If any person is present at a meeting of the Commission or any committee at which any matter is the subject of consideration and in which matter that person or that person’s close relative is directly or indirectly interested in a private capacity, that person shall as soon as is practicable after the commencement of the meeting, declare such interest and shall not, unless the Commission or committee otherwise directs, take part in any consideration or discussion of, or vote on any question touching such matter.

(2) A disclosure of interest made under subsection (1) shall be recorded in the minutes of the meeting at which it is made.

(3) A person who contravenes subsection (1) commits an offence and upon conviction shall be liable to a fine not exceeding five hundred thousand shillings or to imprisonment for a term not exceeding seven years or to both such fine and imprisonment.

(4) No member or staff of the Commission shall transact any business or trade with the Commission.



THIRD SCHEDULE
[Section ]

DISCIPLINARY OFFENCES

(a) Immoral behavior, including but not restricted to—
i. sexual intercourse;
ii. sodomy;
iii. lesbianism; and
iv. sexual harassment or flirtation;
v. 

(b) professional misconduct including but not restricted to—
i. negligence of duty;
ii. lateness to duty;
iii. chronic absenteeism;
iv. desertion;
v. incitement; and
vi. insubordination;

(c) Infamous conduct including but not restricted to—
i. drunkenness;
ii. fighting; and
iii. conduct or behavior which in the opinion of the Commission contradicts the sprit and tenor of Chapter six of the Constitution;

(d) Forgery;

(e) Mismanagement and embezzlement of public funds; and

(f) Any other act or conduct that is incompatible with the medical profession.
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